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DECISIONS OF THE COURTS IN CONSPIRACY 
AND BOYCOTT CASES. 

THE courts have come into contact with the labor move- 
ment, as such, in one way only. This has been in the 
decisions they have been called upon to give on the applica- 
bility of the common-law offence of conspiracy. The crime of 
conspiracy has been generally recognized as one of the offences 
which has been most difficult to define in the common law, a 
system always somewhat vague in its definitions. The theory 
seems to have been that combinations of men are so fraught 
with possibilities of injury to society and of oppression to indi- 
viduals that they are to be looked upon with general suspicion 
by the courts. If at any time a combination proposes to itself 
unlawful ends or unlawful means to its ends, or becomes inju- 
rious to society or oppressive to individuals, the combination 
itself is to be punished as criminal, irrespective of any acts per- 
formed by it. The application of this doctrine to combinations 
of workmen has been made in a series of cases during the last 
and the present century in England, and in the American cases 
which form the subject of this paper. 

There are three characteristics of this branch of conspiracy 
law which it is of importance to notice here. First, the offence 
of conspiracy has been defined almost entirely by the judges, 
not by the legislators. Of this Judge Stephens, in his* history 
of the common law, says : " In a legal point of view no part of 
the whole story is so remarkable as the part played by the 
judges in defining and indeed in a sense creating the offence 
of conspiracy." Secondly, the English decisions, and through 
their influence our own, have been modified largely by the 
statutes of laborers and the combination laws, which long stood 
on the English statute books as a striking instance of class 
legislation and a reversal of the real common law. Thirdly, 
there is a recognized want of agreement in the decisions as to 
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the bases of criminality, though there is a general consistency 
in the conclusions reached. In many cases the judges express 
an entire dissent from the reasonings of the previous jurists, at 
the same time that they acknowledge that they have reached 
practically the same conclusion. 

Conspiracy cases have arisen in something like the following 
way. When a dispute has arisen between an employer and his 
employees the latter have combined to strike, or, as in some of 
the recent cases, have declared a boycott until the employer 
should grant their claims. The employer, occasionally, in such 
a case, instead of leaving it to a mere trial of strength, has 
either applied to the courts for an injunction against the action 
of the employees, or has made a complaint which has resulted 
in an indictment for conspiracy. 

Of such cases there have been in our national history about 
forty. They fall chronologically into three distinct groups : 
some twelve cases extending over a period of forty years, from 
the beginning of the century to 1840; then, after a long inter- 
vening period, six or eight cases immediately after the war, in 
1867, 1868 and 1869; again, after almost twenty years more of 
immunity from such prosecutions, a large number, about twenty, 
in the last three years, 1886, 1887 and 1888, of which some are 
still before the courts. The reason for this periodicity is not 
apparent. The cessation of the early series of cases may per- 
haps be explained partly by the rise of a democratic and equaliz- 
ing spirit characteristic of that time, partly by the more liberal 
spirit shown by the judges in the last two decisions. Popular 
self-assertion, the decay of many of the aristocratic ideas of the 
colonial and early national period and the substitution for them 
of a strong feeling of equality of classes, are striking character- 
istics of the period just before and just after 1840. Typical of 
the time are such occurrences as the anti-rent and native Amer- 
ican riots, Dorr's rebellion, and the political revolution of 1840. 
At the same time, in at least two decisions, that of the Con- 
necticut Carpet Weavers in 1833, 1 and Commonwealth of Massa- 

1 Case of the Hartford Carpet Weavers. Printed at Hartford, 1836. Niles' 
Register, Sept. 27, 1834. 
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chusetts vs. Hunt in 1 845, 1 a distinctly more liberal tone was taken 
towards the workingmen's organizations. Whatever may have 
been the reason for the cessation of prosecutions in 1840, the 
recurrence of such prosecutions at two succeeding periods was 
no doubt the result of the initiation of a still more aggressive 
policy by the labor unions. 

The decisions of the courts in the first group of cases oscil- 
lated continually between a severe and a liberal treatment of 
the labor organizations and their actions. As late as 1834, 
Chief Justice Savage of New York, in the well-known case of 
People vs. Fisher, 2 declared that "journeymen may each singly 
refuse to work unless they receive an advance of wages ; but if 
they do so by preconcert or association they may be punished 
for a conspiracy." This statement of the law has, however, 
since been denied by other judges, and the simple strike for 
increase of wages has been everywhere legalized either by 
statute or by precedent. 

In the second group is little that is distinctive, and nothing 
worthy of discussion apart from the recent cases. 

In 1885, as is well known, an agitation of unusual activity 
was begun among the labor organizations. The Knights of 
Labor increased in numbers at an astounding rate, and the 
trades unions, either under their auspices or in emulation of 
them, made every effort to increase their strength and perfect 
their organization. This movement reached its height during 
the year 1886, and was accompanied by a multitude of strikes, 
numbering in that year, according to the report of the national 
commissioner of labor, more than fourteen hundred. In the 
course of the industrial conflicts of that and of the succeeding 
two years, there have been about twenty instances in which 
either prosecutions for conspiracy have been instituted or re- 
straining injunctions asked for from the courts. In almost all of 
these cases the decisions of the legal points involved have been 
adverse to the workingmen's organizations. 

1 4 Metcalf, in. The case was tried before the municipal court in 1840, but did 
not reach the supreme court until 1845. 
a 14 Wendell, 9. 
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Many of the recent cases, as has been said before, have been 
complicated by the existence of a "boycott," in the industrial 
or American sense of that word. With the boycott as a popu- 
lar (or an unpopular) institution, especially with its more con- 
spicuous though perhaps less essential features, all are familiar ; 
but from a legal point of view it has been looked upon by the 
courts simply as a case of criminal conspiracy. A strike con- 
templates depriving the employer of laborers, and by this 
means putting an end to his production and earnings until 
he accedes to the strikers' requests. A boycott contem- 
plates depriving the employer of his customers, and, in some 
cases, of his source of supply for raw materials, and thus in 
every way isolating him from the surrounding business commu- 
nity. The boycott has accordingly been put upon the same 
bases as strikes for higher wages, strikes against non-union 
workmen, and strikes for other causes. A consideration of 
what these common bases are is the main subject of this paper. 

A careful examination of the decisions, charges, and remarks 
of the j udges in all the American cases indicates that there are 
three general bases for their declaration of the criminality of 
the combinations involved ; three prevailing ideas in the judicial 
mind which lead to adverse decisions. These are, first, that the 
actions of the labor organizations are " in restraint of trade ; " 
secondly, that they are an undue interference with the conduct 
by the employer of his own business ; and, thirdly, that they 
exercise an unjust coercion over other individuals not members 
of the combination. It is intended to show that these are the 
bases on which the cases have been decided, and to point out 
that (from a social rather than from a legal point of view) the 
bases are inadequate to justify such decisions. 

The oldest, and also the latest, of these bases of criminality 
is that such combinations are against public policy, and there- 
fore criminal, because they are " in restraint of trade." It was 
on this point that the first reported case in America 1 chiefly 
turned, and this has been made the principal basis of the decis- 

1 Trial of the Boot and Shoemakers of Philadelphia. Printed at Philadelphia, 1806. 
A very rare pamphlet. 
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ions given in a well-known case in New York, still before the 
courts. 1 In the first of these cases, in which the defendants 
were convicted of a " conspiracy to raise their wages," and fined 
eight dollars each, the judge asks : 

What, then, is the operation of this kind of conduct upon the commerce 
of the city ? It exposes it to inconvenience, if not to ruin ; therefore it 
is against the public welfare. 

In the recent case, Barrett, J., quoting with approval an earlier 
decision, says that a strike against non-union workmen " dimin- 
ishes the quantity of productive labor," and therefore is " an 
injury to the community and an act injurious to trade." 2 Between 
the decision given in 1806 by Recorder Levy in Philadelphia, 
and that given by Judge Barrett in New York in 1887, a long 
list of cases have involved this point more or less largely : the 
Pittsburgh Cordwainers in 18 15, 3 People vs. Fisher in New 
York in 1835, 4 and People vs. Van Nostrand in 1867 ; 5 and 
among recent cases, State of Connecticut vs. Glidden, 6 State of 
Vermont vs. Stewart, 7 Old Dominion Steamship Co. vs. Mc- 
Kenna, 8 the Theodore Thomas case in Chicago, 9 and others. 
But although the judges have been quite consistent in declaring 
certain combinations to be "in restraint of trade," the idea in 
mind in the use of that expression has been quite different in 
different cases. Sometimes it has meant that the actions of 
labor organizations lead to a general disturbance of the even 
tenor of business. To quote again from the early Philadelphia 
case of the boot and shoemakers, the recorder said : 

Is there any man who can calculate, if this is tolerated, at what price he 
may safely contract to deliver articles for which he may receive orders, 
if he is to be regulated by the journeymen in an arbitrary jump from one 
price to another? . . . This tends to destroy the trade of the city. 

1 People ex rel. Gill vs. Smith, 5 N. Y. Cr. L. Rep. 509. 

2 5 N. Y. Cr. L. Rep. 511. 

3 Quoted in Trial of 24 Journeymen Tailors. Printed at Philadelphia, 1827. 

4 14 Wendell, 9. 

5 Carson's Law of Criminal Conspiracies, Phila. 1887, p. 164. 

6 55 Conn. Rep. 46. 7 59 Vt. Rep. 273. 

8 30 Fed. Rep. 48. ' Chicago Law Times, November, 1886. 
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Again, in People of New York vs. Fisher, 1 Judge Savage asked : 
If journeymen bootmakers by extravagant demands for wages 
so enhance the price of boots made in one place that boots 
made elsewhere can be sold cheaper, is not such an act injurious 
to trade ? In the case of State of Vermont vs. Stewart, decided 
in 1886, 2 Judge Powers uses such expressions as these : " If they 
tend to the destruction of the material prosperity of society," 
" the good order, peace, and general prosperity of the state are 
directly involved in the question ; " and so forth. Many other 
quotations could be made to show what a large place in the 
mind of the judges this meaning of restraint of trade has held. 

This idea, that the actions of combinations of workmen tend 
to disturb, and therefore to restrain trade has evidently arisen 
from too narrow a view of the matter involved. The actions of 
labor organizations have, in a broad view and in the long run, 
been an element of stability, not of disturbance, in industrial 
society. Variation, change, disturbance, has been one of the 
principal characteristics of the modern industrial movement. 
Prices have varied, profits have varied, cost of production has 
been unstable. The efforts of workmen acting in unison have 
tended largely towards making wages a fixed factor in the cost 
of production, and have therefore acted to lessen, rather than 
to increase this undesirable character of industry. The natural 
refutation, therefore, of this charge of disturbance of trade is 
that combinations of workmen do not so act. 

The most definite objection made against the combinations 
as being in restraint of trade is, however, that they "lessen 
the supply of productive labor." This point is usually made 
in cases of strikes or boycotts against non-union workmen. 
The celebrated New York case of People vs. Fisher, 8 tried in 
1834 and 1835, was one where a union of journeymen shoe- 
makers of Geneva, New York, had adopted by-laws which for- 
bade any of their number making coarse boots for less than one 
dollar a pair, and also pledged them to leave the employment of 
any master shoemaker employing journeymen who had violated 
this rule. One of their number did violate it by taking work 

1 14 Wendell, 9. * 59 Vt. Rep. 273. 8 14 Wendell, 9. 
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from his employer at seventy-five cents a pair. His fellow 
members immediately struck work at this establishment until 
he should be discharged. For this they were indicted for a 
criminal conspiracy. They were acquitted by the county court 
on the ground that they had committed no offence. The su- 
preme court reversed this decision. Among other things Judge 
Savage said : 

In the present case an industrious man was driven out of employment 
by the unlawful means pursued by the defendants, and an injury done to 
the community by diminishing the quantity of productive labor. 

A similar case in New York city was decided the next year 
adversely to the labor association on the same grounds. 1 The 
case of People vs. Gill, still before the courts in New York, is 
so similar to that just described that scarcely more is needed 
than a change of names and dates to make them identical. In 
the decisions so far given in this case the same view of restraint 
of trade is taken and the words of the decision of the earlier 
case are quoted with approval. 2 

Another case decided two years ago in Chicago 3 involved the 
same point. Theodore Thomas imported an oboe player to 
play in his orchestra. The union to which his musicians be- 
longed had a by-law which prevented any person from becoming 
a member until he had been in this country at least six months ; 
and another by-law which forbade members, under penalty of 
fine, from playing in an orchestra with men who were not mem- 
bers. When an attempt was made to enforce this rule in the 
case referred to, Mr. Thomas applied to the courts and they 
issued an injunction forbidding the union to interfere in the 
way of fines or otherwise to prevent its members playing in 
Mr. Thomas's orchestra. The ground on which the injunction 
was issued was that such a rule as the by-law referred to above 
was in restraint of trade. 

This view of restraint of trade must be acknowledged to be 

1 Case of Journeymen Tailors; reported in Commercial Advertiser , June II, 1836; 
cited in Report of New Jersey Bureau of Statistics, 1885, pp. 274-5. 

2 5 N. Y. Cr. L. Rep. 512. 

8 See Chicago Law Times, November, 1886. 
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tenable. Such action of combinations does cause a temporary 
and small diminution in the amount of productive labor. The 
question, however, arises whether this lessening of the amount 
of production is of sufficient importance to call for the interpo- 
sition of the community by means of the courts. The actual 
or probable diminution of production in this way is almost infini- 
tesimal ; certainly, compared with the diminution brought about 
through the action of trusts and pools, or even with the action 
of the less objectionable producers' associations, it is entirely 
insignificant. Moreover, we are not now, as a community, in 
such very great need of an absolutely unimpaired supply of 
productive labor. The two meanings given to the expression 
" restraint of trade " — first, disturbance of trade ; secondly, 
diminution of production — are, therefore, both subject to grave 
criticism in the light of present economic and social conditions. 
We come now to the second of the bases for the decisions ; 
that the actions of combinations are an unwarrantable interfer- 
ence with the employer in the management of his business. In 
the case of State of New Jersey vs. Donaldson, 1 decided in 
1867, — the only instance in which "Jersey justice" has been 
brought to bear on the question of conspiracy, — the employees 
of a certain leather manufacturer were indicted for agreeing 
to strike unless two fellow employees were discharged. Chief 
Justice Beasley declared this a criminal conspiracy. He said : 

It appears to me that it is not to be denied that the alleged aim of 
this combination was unlawful ; the effect was to dictate to this employer 
whom he should discharge from his employ. This was an unwarranta- 
ble interference with the conduct of his business. ... It is simply the 
right of workmen by concert of action and by taking advantage of their 
position to control the business of another. 

Two years afterwards, in Pennsylvania, in the case of Com- 
monwealth vs. Curren, 2 it was ruled that no body of men has a 
right to dictate to the owner of a colliery whom he shall employ 
to work it, nor to say that the work shall not be done by those 
whom the owners may employ to do it. If a society or union, 
acting in its associate capacity, brings about a strike and upholds 

1 3 Vroom, 151. a 3 Pittsburg Rep. 143. 
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the demands of the strikers, then all who are members of the 
association and participate in its action are guilty of a criminal 
conspiracy. The recent cases in which this view has been an 
important factor are State of Connecticut vs. Glidden, 1 State 
of Wisconsin vs. Schilling, 2 Old Dominion Steamship Co. vs. 
McKenna, 3 and the case of Baughman Brothers vs. Members of 
the Typographical Union, in Richmond, Virginia. 4 The object 
in all these cases was to prevent the employment of non-union 
workmen. The pressure put upon the employers to obtain this 
was in the earlier cases a strike merely, in the later cases a 
strike and boycott. 

Against the view taken by the courts that such an attempt is 
an undue interference with the independence of the employer 
in carrying on his business as he thinks best, it is to be said 
that a business cannot properly be looked upon as belonging 
entirely to the employer. Every business is in a certain sense 
a joint concern. The employer furnishes the capital and the 
general management, while the employee furnishes the labor 
and such individual management as may fall to the lot of the 
function he fulfils. Their joint product is divided between 
them. Neither from an economic nor from a social point of 
view can the laborer be properly looked upon as co-ordinate 
with the machinery and the raw material. He is rather co-ordi- 
nate with, though performing less elevated functions than, his 
employer. If this is so, then the demand of the employees that 
none but union men be engaged, that such and such shop rules 
be enforced, and similar claims are not an undue interference 
with the employer's affairs, as the courts have declared, but 
simply a demand for certain changes in an affair of joint 
interest to the two parties. 

The matter could hardly be more completely misstated than 
in the case of State vs. Glidden, already referred to. Here the 
judge said : 

1 55 Conn. Rep. 46. 

2 Report of Wisconsin Bureau of Labor Statistics, 1885-86, pp. 377, 379, 380. 
8 30 Fed. Rep. 48. 

4 Virginia Law Journal, x, 707, xi, 196, 324; Criminal Law Magazine, x, 712 
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The defendants and their associates practically said to the Carrington 
Publishing Company : " You shall discharge the men you have in your 
employ, and shall hereafter employ only such men as we shall name. It 
is true we have no interest in your business, we have no capital invested 
therein, we are in no wise responsible for its losses and failures, we are 
not directly benefited by its successes and we do not participate in its 
profits, yet we have a right to control its management and compel you 
to submit to our dictation." 

It would be hard to compress a greater number of misstate- 
ments in an equal number of lines. The truth of the matter, 
laying aside superficial appearances, is that the employees had 
an interest in the business, as it was from it they made their 
living ; if they had no capital invested in it, they were investing 
their labor in it day by day, and this investment was probably 
quite as important both to them and to the company as an 
investment of capital ; they were responsible for its losses inas- 
much as these might lose them their business connection ; they 
were benefited by its successes and they did participate in its 
profits, in the popular sense, for from what other source were 
their wages drawn ? Moreover, the " right to control its man- 
agement" and to compel the company to submit to their "dicta- 
tion," which was the conclusion of the paradox, consisted only 
in the demand for the exclusion from the shop of those whose 
actions the great majority of printers considered to be inimical 
to their common interest. Other elements of the management, 
such as choice of business location, amount of capital to be 
borrowed, extent of credit to be given to customers and lines 
of production to be chosen, were not only unmentioned but 
undreamed of by the union. If the business is in a certain 
sense a partnership affair between the employer and the em- 
ployees, the single claim which was made does not seem an 
unreasonable demand on the part of one of the quasi-partners. 

This idea, that any aggressive action on the part of the 
employees is an undue interference with the private affairs of 
the employer and must be punished on his behalf by the public 
courts, seems to be distinctly a survival from a period when the 
courts served largely to keep the employed class in subjection to 
the employing class. In our time we have no desire that the 
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courts should perform any such function ; and it would seem 
therefore that the second basis on which the decisions of the 
courts have been founded is untenable. 

In a leading case in Pennsylvania, 1 Judge Gibson defined a 
criminal conspiracy as follows : 

I take it, then, a combination is criminal whenever the act to be done 
has a necessary tendency to prejudice the public, or to oppress individ- 
uals by unjustly subjecting them to the power of the confederates. 

This last characteristic, the oppression of individuals by sub- 
jecting them to the power of the confederates, makes the third 
of the bases of decisions by the courts. The individual op- 
pressed may be a fellow workman, not a member of the union, 
or he may be an employer. In the case of the non-union work- 
man, it has been held that it is a criminal conspiracy for men 
to combine to prevent other men who wish to work from doing 
so; and this dictum certainly seems reasonable. The whole 
difficulty is in the definition of the word prevent. There may 
of course be actual or threatened violence on the part of the 
combination ; that is, absolute prevention. Such a case does 
not come into our discussion : it is of course criminal. On the 
other hand, it has been held by the courts that a mere concerted 
refusal to work as long as certain men continue to be employed, 
the well-known strike against non-union workmen, is a criminal 
conspiracy on the ground of oppression. Between these two 
extremes lie all gradations of pressure put upon objectionable 
men by their fellows. 

The matter seems clear enough as explained in the recent 
case of State of Vermont vs. Stewart : 

The principle upon which we proceed is that every man has the right to 
employ his talents, industry, and capital as he pleases, free from the dic- 
tation of others, and if two or more persons combine to coerce his choice 
in this behalf, it is a criminal conspiracy. 

Or, as is declared elsewhere in the same opinion : 

1 Commonwealth vs. Carlisle, Brightly's Rep. 36. 
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An unlawful control over the free use and employment by workmen of 
their own personal skill and labor at such times, for such prices, and for 
such persons as they please, is a criminal conspiracy. 

But the difficulty is still in the meaning of the expressions, 
" dictation," " coercion," " unlawful control." Indeed there is a 
whole group of words used in this connection that seem still to 
lack legal definition, and yet on whose clear definition depends 
the whole possibility of rightfully judging. These are, in addi- 
tion to those above, such words as "menace," "threats," "in- 
timidation." Certainly these have received at the hands of the 
courts the utmost latitude and even divergence of meaning. 

As an instance of coercion about midway between the least 
and the most oppressive, may be given the facts elicited in the case 
of State vs. Stewart. 1 Here the men considered to have been 
oppressed were informed by representatives of the union that 
the works in which they were about to seek employment were 
" scab " shops ; that if they took work there their names would 
be published in the "scab" list in the trade journal ; that they 
would be shunned and not allowed to work with others of their 
trade, and would be disgraced in their craft. 

What amount of pressure put upon an individual workman 
by a combination of workmen shall be considered enough to 
make the combination criminal ; whereabouts in the series of 
gradations of interference the law shall enter and forbid it, is 
hard to say. From one point of view it seems that each indi- 
vidual ought to have the utmost freedom of action, and liberty 
to join or not to join a union without such choice injuriously 
affecting all his opportunities in life. On the other hand there 
is real strength in the claim that a whole industrial or social 
movement should not have its success prevented or jeoparded 
by the passive resistance of a few who, from selfishness or obsti- 
nacy or even, more worthily, from a love of independence or a 
difference in judgment, refuse to combine with the great mass 
of those with whom their interests are identical. 

It is true then that combinations do exercise coercion over 
individual fellow workmen ; and such coercion is in itself to be 

1 59 Vt. Rep. 273. 
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deplored ; but, nevertheless, an amount of good may possibly be 
accomplished far more than in proportion to the injury inflicted. 
At any rate the courts should be reluctant instead of eager to 
interpose to support individualistic rather than altruistic action. 

But the individual whom the action of a combination is sup- 
posed to oppress may be not a fellow workman but an employer. 
This aspect of coercion brings up immediately as its prime char- 
acteristic the boycott. The boycott is an instrument by which 
greater pressure is put upon an employer who cannot be induced 
to comply with the demands of the labor organizations by means 
of the ordinary strike. It does this by inducing as many per- 
sons as possible to withdraw their patronage from the employer 
with whom the contest is being carried on. In the means taken 
to make the boycott thus effective there is the same latitude 
and variety as in the attempted coercion of individual workmen, 
ranging all the way from forcible prevention of trade to a mere 
request to join in a temporary withdrawal of patronage. The 
criminality of such action has been looked upon quite differently 
by different judges. In cases in Wisconsin x and Virginia, 2 and 
in a case before the United States District Court in New York, 8 
the boycott was condemned in toto, as a criminal conspiracy ; 
while in cases in the New York state courts, 4 and in the impor- 
tant case of State vs. Glidden 6 in Connecticut, the extent to 
which boycotts are legal and the point at which they become 
criminal are clearly and on the whole liberally defined. 

But the particular points of these decisions need not be dis- 
cussed here ; for whatever may be true of the element of crimi- 
nality in the boycott, the element of conspiracy is certainly ob- 
scure. Back of the question of how much oppression a boycott, 
considered as a conspiracy, exerts on the employer, stands the 
preliminary question whether the boycott belongs properly under 
the category of conspiracies at all. 

1 See Report of Wisconsin Bureau of Labor Statistics, 1885-86, pp. 377, 379, 
380. 

2 See Virginia Law Journal, x, 707-9, xi, 196-202, 324-331 ; and Criminal 
Law Magazine, x, 7 1 2. 

3 Old Dominion Steamship Co. vs. McKenna el a/., 30 Fed. Rep. 48. 

4 People vs. Kostka, N. Y. Cr. L. Rep. 4, 428; People vs. Wilzig, 4 Id. 403. 
6 55 Conn. Rep. 46. 
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A boycott consists in the withdrawal, for a certain purpose, 
of the patronage of the person or persons initiating it and of as 
many others as he or they can induce to join them. A boycott 
is indeed generally begun by a group of persons or by an organi- 
zation ; but since the withdrawal of patronage is the effective 
action, the conspirators are, properly, all who take part in such 
withdrawal. The weakness of the element of conspiracy can 
be seen from the fact that a boycott might be initiated as well 
by a single person as by a combination. If such a person should 
state his grievance publicly and ask for support of this kind, 
tnose most likely to respond would of course be members of 
workingmen's organizations ; but it might readily be that large 
numbers of the general public would sympathize with his posi- 
tion and withdraw their custom according to his request. This 
action would be a true boycott, both according to common usage 
of the term and from its including all the essential, though per- 
tainly not all the usual elements of that action. In such a case, 
would the initiator, the members of labor organizations and a 
section of the general public be subject to an indictment for 
conspiracy to oppress an individual ? And yet these are all 
equally and similarly involved except the first individual ; and 
a single person, of course, cannot be guilty of a conspiracy. 
Indeed more active measures of boycotting might be introduced, 
such as the distribution of circulars, recently declared, in a case 
in Milwaukee, 1 to be illegal when connected with a boycott, with- 
out the element of conspiracy having any proper part to play 
whatever. 

Very much such a case as that suggested above as a possi- 
bility occurred in Wisconsin in 1886, where one of the lecturers 
of the Knights of Labor, in the course of his speeches through- 
out the state, advised the boycotting of two cigar manufacturers. 
As there was no combination in existence he was indicted in 
this case under a state" statute against threatening ; but subse- 

1 See Report of Wisconsin Bureau of Labor Statistics, 1885-86, pp. 282, 377. 
Although, in this case, a combination existed among the bakers, yet the circulars were 
distributed by one man alone, and the appeal to the public gained no character from 
the existence of the combination which it would not have had if inaugurated by an 
individual. 
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quently, when a branch of the Knights of Labor had been organ- 
ized and had taken up the very same action, he, along with sev- 
eral others, was prosecuted for conspiracy. 1 The effectiveness 
of this boycott, in the second period as in the first, depended 
not on the existence or the completeness of a combination, but 
on the degree to which third parties, the public appealed to, 
would agree to the action advised. 

On the other hand, the form of coercion previously discussed 
(that of a workman by his fellow workmen), would be inconceiv- 
able without the existence of a combination, and on the com- 
pleteness of the combination would depend the success of the 
coercion, irrespective of any third parties. This consideration 
would seem sufficiently to differentiate the two forms of coercion, 
and to call into question the propriety of choosing the compara- 
tively unessential element of the boycott, the combination which 
initiates it, as the especially criminal element. 

It is true that in the majority of the boycotts that have 
occurred, and in the great majority of the cases that have been 
brought to trial, a combination has existed ; and in some the 
conspiracy has been the important, indeed, the effective part ; 2 
but in many other cases the combination of persons has had 
little influence, as such, on the result. 8 A type of the latter 
kind of boycott is that which has been in existence for some 
time in Philadelphia, declared by the Typographical Union against 
one of the evening papers. The whole number of members of 
the union is scarcely more than a thousand, and the withdrawal 
of their patronage scarcely affects the paper; accordingly, in 
addition to requests to labor unions to unite with them, they 
have issued cards, papers and other forms of statement of their 
grievances, appealing to the public to support their demands. 
Here the combination exists, but acts scarcely otherwise than 
as a single person stating his case. 

1 See Report of Wisconsin Bureau of Labor Statistics, 1885-86, p. 275, case of 
Robert Schilling. 

2 E.g., the Theiss boycott in N.Y., the Baughman Bros, boycott in Richmond, and 
the Brace Bros, boycott in Pittsburgh. 

8 E.g., the Landgraff and Gray boycotts in N.Y., and boycotts against bakers gen- 
erally. 
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The idea of the common law in relation to conspiracy was 
that a combination had characteristic powers different not only 
in degree, but in kind, from those which an individual could 
possibly exercise. Labor unions, in all the forms of their action 
previously discussed, conform more or less completely to this 
requirement, but the action of a union in a boycott does not. 
The combination initiates the coercion but cannot consummate 
it. It is therefore a matter of fair question whether the boycott 
has been properly treated as a conspiracy, and this irrespective 
of the question of its criminality. 

The punishment of boycotts as conspiracies may be accounted 
for as a sort of legal chance. Objectionable actions emanating 
from labor organizations had been punished in the past as con- 
spiracies. This new phenomenon of the aggressive boycott also 
took its origin from the labor organizations. Moreover there 
seemed generally to be no other law under which it was crimi- 
nal. What more natural than to seize upon an evident (although 
not the most essential) element of the action, and to treat the 
boycott also as a criminal conspiracy ? 

The question of the criminality of the boycott, however, may 
be made to rest on other grounds, and if made criminal by 
definite legislative enactment, it may still be punished without 
the necessity of forcing it unnaturally under the old common- 
law crime of conspiracy. That the excesses of the aggressive 
boycott must be restrained by law is no doubt true. It is also 
true that the needful restraint may be imposed both more effec- 
tively and more justly by means of statutes specially adapted to 
the circumstances, than by means of legal rules that are appli- 
cable only by a species of chance and by a stretch of con- 
struction. 

Taking a broad view, then, of the whole treatment of crimi- 
nal conspiracies and boycotts by the courts, it would seem that, 
in the first place, the point made of "restraint of trade" is in 
one aspect mistaken, in another insignificant. The second 
point, that any action of the combined workmen looking 
towards a sharing of the administration of the business with 
the employer is an unlawful interference, is based on a wrong 
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conception of the relations of the two parties directly con- 
cerned in production. The third basis of the decisions, that 
the power of the confederates may subject individuals to an 
oppressive control, when it refers to individual workmen should 
be acknowledged as valid, but should be applied from a broad 
social point of view. But when it refers to action oppressing 
an employer, that is, to the boycott, this action is placed in a 
class of offences to which it does not properly belong. 

If these statements are correct and the criticism tenable, the 
logical result, and the result most to be desired, would be to 
remove all offences arising from disputes between employers 
and employees from the domain of the common law, and to 
subject them to statutory definition and regulation. This has 
been practically the outcome of the matter in England, where 
it has been enacted that no agreement to do an act in further- 
ance of a trade dispute shall be indictable as a conspiracy 
unless that act is punishable as a crime when committed by 
an individual. The judges are, perhaps, above every other 
class, naturally unfitted for performing the function of law- 
makers in regard to such subjects. And this is said although 
the writer returns from a careful reading of all the decisions in 
these cases strongly impressed with the general good feeling 
and effort at fairness shown by the occupants of the bench. 
Indeed, in a recent case in Connecticut, 1 the court applied the 
doctrines of conspiracy to employers with the same severity 
as to employees. It is not a matter of good or bad feeling; 
it is a matter of intellectual fitness in this particular direction. 
Accustomed to relying on and looking to precedent, the judges 
do not readily recognize the continuous development and pro- 
gressive change of social relations. Making "the law" itself 
an entity, they tend to forget that it ought to be only the 
expression of existing social relationships. 

The statutes which are to take the place of the common law 
in this field should not be mere transcriptions of the common 
law, such as this portion of the penal code of New York, and 
the provisions of some other states, but laws carefully drawn, 

1 State v. Opdyke, Carson's Law of Criminal Conspiracies, p. 176. 
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widely discussed, and based upon a recognition of existing con- 
ditions. These laws should conform to a few general require- 
ments. One of these is that they should be absolutely free 
from the character of class legislation. In Wisconsin in 1887, 
two laws were passed contemporaneously, one against black- 
listing, the other against conspiracy and boycotting. The pun- 
ishment in the first case — that is, for blacklisting on the part 
of the employers — was made to be imprisonment for not more 
than one month, or a fine not less than #50 ; in the second case, 
for the corresponding offence of the workmen, the punishment 
was imprisonment for not more than one year, and a fine not 
more than $500. Comment is unnecessary. Again, the laws 
should be conceived not so much to favor property as to favor 
men, for whom property exists ; not so much, moreover, to pro- 
tect production as to regulate and equalize distribution. 

Finally they should be so drawn as to favor, not to antago- 
nize labor organizations. The condition of the industrial world 
at the present time is far from satisfactory ; the prospect for 
the future is doubtful. Among the more hopeful elements in 
the possible solution of the problem are the existence, the devel- 
opment, the elevation, the growth in wisdom and strength of 
the labor organizations ; the survival of the best forms of those 
societies, and the increasing prominence and influence of the 
better elements, personal and ideal, in each society. This 
being so, the old antagonism of the law should now be with- 
drawn, and the fullest opportunity be given for the labor organi- 
zations to develop their possibilities. 

E. P. Cheyney. 



